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PLEASE  RETURN 

The  1  977  Sunset  Law  terminates  the  Board  on 
July  1 ,  1  983.  This  review  provides  information 
to  assist  the  Legislature  in  making  the  decision 
to  continue  or  modify  the  Council. 


This  report  presents  five  areas  for  legislative 
consideration  (page  22)  including: 


Professional  guide  qualifications. 

General  service  contract  or  disclosure  form. 

Outfitter  standards  of  conduct. 

Council  member  compensation  and  council 
membership. 
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STATE  OF  MONTANA 

Office  of  the  Legislative  Auditor 


STATE  CAPITOL 

HELENA,  MONTANA  59620 

406/449-3122 


JOHNW.  NORTHEY 
JAMES  H.GILLETT,  C.P.A.  April    1982  staff  legal  counsel 

ACTING  LEGISLATIVE  AUDITOR 

The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

Herein  transmitted  is  our  sunset  performance  review  of  the 
Montana  Outfitters  Council.  The  review  was  conducted  in  response 
to  the  1977  Sunset  Law,   which  terminates  the  council  on  July  1,    1983. 

The  review  focused  upon  an  examination  of  board  operations. 
It  does  not  encompass  an  audit  of  the  board's  financial  transactions 
or  overall  compliance  with  state  laws. 

There  are  no  formal  recommendations  in  the  report  since  the 
responsibility  for  such  recommendations  lies  with  the  Audit  Commit- 
tee. Nevertheless,  we  discussed  the  contents  of  the  report  with  a 
number  of  individuals  and  organizations,  including  the  director  of 
the  Department  of  Fish,  Wildlife,  and  Parks,  the  members  of  the 
Montana  Outfitters  Council,  and  the  Montana  Outfitters  and  Guides 
Association. 

We  wish  to  express  our  appreciation  to  the  members  of  the 
council  and  to  the  director  of  the  department  and  his  staff  for  the 
assistance  they  provided  during  the  review.  We  also  wish  to 
thank  those  outfitters  whom  we  contacted  for  the  assistance  they 
provided. 

Respectfully  submitted, 


James   H.    Gillett,    CPA 
Acting   Legislative  Auditor 
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CHAPTER    I 
BACKGROUND 

This    sunset    performance    audit    addresses    state    regulation    of 
the   outfitter   occupation    by    the    Montana    Outfitters   Council   and  the 
Department   of   Fish,    Wildlife,    and   Parks. 
REPORT   OBJECTIVES 

The  1977  Legislature  enacted  legislation  terminating  numerous 
regulatory  boards  and  agencies,  including  the  Montana  Outfitters 
Council.  This  law,  commonly  referred  to  as  the  "sunset  law," 
requires  the  Legislative  Audit  Committee  to  conduct  a  performance 
review  of  each  terminated  agency.  The  performance  review  must 
examine  the  need  for  each  regulatory  board/agency  and  the  Audit 
Committee  must  offer  recommendations  for  reestablishment  or  modifi- 
cation . 

The  sunset  law  also  requires  an  examination  of  the  following 
questions  during  the  conduct  of  the  committee's   review: 


(a)  Would  the  absence  of  regulation  significantly  harm  or 
endanger   the  public's   health,    safety,    or  welfare? 

(b)  Is  there  a  reasonable  relationship  between  the  exercise 
of  the  state's  police  power  and  the  protection  of  the 
public's   health,    safety,    or  welfare? 

(c)  Is  there  another  less  restrictive  method  of  regulation 
available     which     could      adequately     protect     the     public? 

(d)  Does   the   regulation   have   the  effect  of  directly  or   indirectly 
increasing    the    costs    of    any    goods    or    services    involved 
and,    if  so,    to  what  degree? 

(e)  Is  the  increase  in  cost  more  harmful  to  the  public  than 
the  harm  which  could  result  from  the  absence  of  regula- 
tion? 

(f)  Are  all  facets  of  the  regulatory  process  designed  solely 
for  the  purpose  of,  and  have  as  their  primary  effect, 
the  protection  of  the   public? 


Using     the     information     contained     in     this     report,     and     that 
gathered    during    a    public  hearing,   the  committee  will   address  these 
six  questions.      During   the  hearing   process,    testimony  and  comments 
will    be    heard    from    the   council/agency,    the   profession,    and    inter- 
ested members  of  the  public. 

In  defining  legislative  intent,  the  sunset  law  (section  2-8-101(2), 
MCA)  states  that,  by  requiring  periodic  evaluation  in  the  form  of  a 
performance  review,  the  legislature  will  be  in  a  better  position  to 
ensure  that  agencies  and  programs  exist  only  to  be  responsive  to 
state  residents'  needs.  The  sunset  law  terminates  the  council  on 
July  1,  1983. 
OUTFITTER    AND   PROFESSIONAL   GUIDE    PROFESSIONS 

Outfitting  is  a  personal  guide  service  provided  to  the  public 
for  the  purpose  of  recreation,  hunting  game  animals  or  catching 
fish.  Much  of  the  outfitting  in  Montana  occurs  in  remote  regions 
of  the  state,  such  as  wilderness  areas  and  national  forests. 
Outfitters  may  provide  saddle  or  pack  animals,  camping  equipment, 
vehicles,  boats  or  floating  craft,  and  meals  during  the  conduct  of 
their  business.  The  outfitter  provides  knowledge  of  the  waters  or 
terrain,  protects  clients  from  unreasonable  risk,  and  helps  clients 
locate  and   pursue  fish  and   game  animals. 

Originally,  outfitting  was  associated  generally  with  guided 
fishing  and  hunting  trips.  In  recent  years,  outfitters  have  ex- 
panded their  services  to  include  guide  service  in  a  variety  of 
recreational  activities,  such  as  white  water  rafting.  The  increased 
popularity  of  float/boating  and  float/fishing  activities  has  caused  a 
steady    increase    in    the  number  of  outfitters   in  Montana.      One-third 


of     the     licensees    are    now    float/fishing    outfitters.       In    fiscal    year 
1979-80,    there  were   487   licensed   outfitters   in  Montana. 

Professional  guides  assist  outfitters  in  their  work.  Guides 
help  cook,  handle  livestock,  and  guide  clients  in  pursuit  of  fish 
and  game.  To  distinguish  a  guide  from  an  outfitter  the  profes- 
sional guide  is  defined  as  an  employee  of  an  outfitter  who  fur- 
nishes only  personal  guiding  services  in  assisting  a  person  to  hunt 
or  take  game  animals  or  fish.  The  professional  guide  does  not 
furnish  facilities,  transportation,  or  equipment  to  clients.  There 
were  approximately  780  licensed  professional  guides  working  in 
Montana   in   1980. 

The   economic    impact   of   the   outfitting    industry   on    Montana    is 
substantial.       According    to    a    1979    Economic    Impact    Study    of    the 
Outfitting    Industry   in   Montana   published   by   the  Montana  Outfitters 
and   Guides  Association    in   cooperation   with   Montana  State   University, 
the  total   amount  of  income  being   spent  for  outfitter-related  activities 
totalled   approximately   $25  million. 

In  1981,  the  Legislature  enacted  legislation  revising  the 
outfitter  law  in  order  to  facilitate  outfitter  regulation  and  address 
changes  in  the  profession.  Chapter  545,  Montana  Session  Laws 
1981,  generally  revised  the  outfitting  statutes  and  provided  a  new 
outfitter  definition.  The  new  definition  provided  a  more  detailed 
explanation  of  what  constitutes  outfitting  for  consideration.  Prev- 
iously, the  definition  of  consideration  was  based  on  the  number  of 
persons  or  parties  and  the  number  of  outfitted  trips  made  by  an 
individual  or  corporation  during  a  calendar  year.  The  present 
definition    states    that    "the    providing    of   the    services,    property,    or 


equipment  ...  or  the  advertising  of  services  to  assist  persons  to 
hunt,  pursue,  or  take  wildlife  or  to  fish  shall  be  presumed  to  have 
been  for  consideration.  ..."  Chapter  490  gave  the  Department 
of  Fish,  Wildlife,  and  Parks  the  authority  to  establish  a  limit  on 
new  outfitter  and  guide  licenses  issued  for  fishing  purposes  and  to 
regulate  a  moratorium  on  the  issuance  of  licenses  for  outfitters  on 
the   Big    Hole  and   Madison    Rivers. 


CHAPTER    II 
MONTANA   OUTFITTERS   COUNCIL 
INTRODUCTION 

An  act  to  initiate  the  regulation  of  the  profession  of  outfitting 
was  passed  by  the  Montana  Legislature  in  1971.  The  Montana 
Outfitters  Council  was  created  to  help  carry  out  the  purposes  and 
enforce  the  provisions  of  the  act  together  with  the  Department  of 
Fish,  Wildlife  and  Parks.  Prior  to  1971,  the  only  regulation  of  the 
profession  involved  the  requirement  that  outfitters  file  a  $1,000 
surety  bond   with   the  department. 

Regulation  by  the  department  includes  the  examination  and 
licensure  of  applicants,  inspection  of  outfitter  equipment  and 
facilities,  and  the  authority  to  revoke  or  suspend  outfitter  and 
guide  licenses.  The  council  acts  only  in  an  advisory  capacity  by 
making  recommendations  to  the  Department  of  Fish,  Wildlife,  and 
Parks  concerning  regulation  of  Montana's  outfitting  industry.  The 
department  is  responsible  for  licensing,  enforcement,  and  adminis- 
tration. 

BOARD   OPERATIONS 
Structure 

The  council  consists  of  seven  voting  members.  Each  member 
must  be  a  licensed  outfitter  and  must  represent  one  of  the  state's 
seven  fish  and  game  administrative  districts.  Members  are  elected 
by  the  licensed  outfitters  residing  in  that  district  and  serve  a 
term  of  three  years.  Council  members  are  not  appointed  by  the 
Governor  or  confirmed  by  the  Senate.  Alternate  members  are 
elected    to  serve   if  a  member   is   unable  to  act. 


Council    members   receive   no   state   reimbursement,    per  diem,    or 
travel    expenses    while    engaged    in    council    business.       Each    member 
must  pay  his  own  expenses  to  attend  council   meetings.      The  council 
is     required    to    meet    with    the    department    at    least    twice    a    year. 
During   calendar  year   1981    the  council   met   five  times. 
Staffing   and    Funding 

The  council  is  administratively  attached  to  the  Department  of 
Fish,  Wildlife,  and  Parks.  The  department  provides  one  full-time 
employee,  the  supervisor  of  outfitting,  to  coordinate  administration 
between  the  department  and  outfitters.  His  duties  include  partici- 
pating in  all  council  meetings,  forwarding  council  recommendations 
to  the  director  of  the  department,  making  inspections  of  outfitters' 
facilities,  supervising  licensing  examinations,  corresponding  with 
state  and  federal  legislators  and  agencies,  and  handling  complaints. 
The  department  also  provides  an  administrative  assistant  who 
spends  approximately  25  percent  of  available  time  performing  the 
recordkeeping,  reporting,  and  clerical  functions  of  the  council. 
The  department's  district  wardens,  in  conjunction  with  their  regular 
field  duties,  also  spend  time  on  outfitter  business  including  complaint 
investigations,     examination     of     applicants,     and     field     inspections. 

The  supervisor's  duties  and  administrative  support  are  funded 
by  outfitter  and  guide  license  fees  collected  by  the  department  and 
deposited  in  the  department's  earmarked  revenue  fund.  All  licens- 
ing fee  amounts  are  set  by  statute.  The  current  fees  charged  are 
shown   in    Illustration   1. 


FEE  SCHEDULE 

Resident  Outfitter's  License  Fee 
Resident  Professional  Guide's  Fee 
Nonresident  Outfitter's  License  Fee 
Nonresident  Professional  Guide's  Fee 


$50 

$15 

$150 

$100 


Source:   Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  1 

The  following  illustration  indicates  revenues  collected  through 
outfitter  and  professional  guide  license  fees  for  the  past  six  fiscal 
years.  Expenditures  for  all  council-related  activities  could  not  be 
established  since  the  exact  amount  of  time  spent  on  outfitter  busi- 
ness by  various  members  of  the  department  could  not  be  determined 
However,  for  fiscal  year  1980-81,  the  supervisor  of  outfitting 
received  a  salary  of  approximately  $24,000  and  incurred  travel  and 
administrative  expenses  of  about  $1,600.  Council  members  receive 
no  compensation   for  participating   in  council   business. 


LICENSE   REVENUE 


Professional 

Fiscal  Year 

Outfitters 
$23,650 

Guides 

Total 

1980-81 

$11,940 

$35,590 

1979-80 

21,500 

11,010 

32,510 

1978-79 

21,700 

11,100 

32,800 

1977-78 

20,300 

9,465 

29,765 

1976-77 

20,600 

8,150 

28,750 

1975-76 

20,950 

8,520 

29,470 

Source:      Compiled   by   the   Office   of    the   Legislative  Auditor 

Illustration   2 


COUNCIL   GOAL   AND   OBJECTIVES 

The  sunset  law  requires  each  board  under  review  to  define 
its  goals  and  objectives.  The  Montana  Outfitters  Council  states 
that  its  goal  and  objectives  are  as  follows: 

GOAL: 

To    recommend    methods    and    programs    to  upgrade  the  outfitter 
industry  in  Montana. 

OBJECTIVES: 

1 .  Coordinate  council  work  more  closely  with  department 
personnel . 

2.  Recommend  methods  and  programs  designed  to  stop 
unlicensed  outfitting  and  inform  the  public  of  existing 
laws. 

3.  Consider  changes   in  outfitter   licensing   procedures. 

4.  Recommend  methods  to  improve  landowner-sportsmen 
relations,  sportsmen-outfitter  relations,  and  improve 
outfitter   image. 

EXAMINATION 

Each  applicant  for  an  outfitter's  license  must  pass  a  written 
examination.  Applicants  for  guide  licenses  do  not  have  to  pass  an 
examination.  The  outfitter  examinations  are  administered  in  the 
department's  regional  headquarters,  by  the  district  wardens  in 
local  field  offices,  and  by  the  supervisor  of  outfitting  in  the  main 
office  in  Helena.  Examinations  may  be  taken  twice  a  year  in  some 
regional  headquarters  and  at  anytime  in  others;  on  demand  in  the 
field  offices,  and  by  appointment  in  Helena.  The  examinations  are 
formulated  by  the  department  through  the  combined  efforts  of  the 
supervisor  of  outfitting  and  the  council.  Members  of  the  outfitting 
industry    also    provide    input    by    submitting    questions    for    possible 


inclusion    in   the   examination.      The   outfitter  examination  covers  the 
following   subjects: 

--fish  and  game   laws  and   regulations; 

--practical   woodsmanship; 

--general    knowledge  of  big   game; 

--field  preparation  of  trophies; 

--care  of  game  meat; 

--use  of  outfitter's  gear  as   shown  on  the  application; 

--knowledge  of  area  and   terrain; 

--knowledge  of  firearms; 

--federal    and    state    regulations   as   applicable   to   outfitting;    and 

--practical  first  aid. 

The  examination  is  divided  into  several  parts:  general  ques- 
tions on  outfitting  to  which  all  applicants  must  respond,  sections 
devoted  to  outfitters  specializing  in  hunting  trips,  and  sections 
answered  only  by  float/boat  and  float/fishing  outfitters.  Appli- 
cants take  only  those  parts  of  the  examination  that  relate  to  the 
type  of  license  being  applied  for. 

Over  the  past  six  fiscal  years,  all  but  two  applicants  have 
passed  the  outfitter  license  examination  as  shown  in  the  following 
illustration.  The  statistics  are  categorized  by  fish  and  game 
regions  in  the  state.  The  license  examination  has  recently  been 
revised  and   updated. 


OUTFITTER  LICENSING  EXAMINATION 
Fiscal  Years  1975-1980 


District           Taken  Passed  Percent 

Re8ion  I              77  77  100% 

Region  II             78  78  100% 

Region  III           129  128  99% 

Region  IV             59  58  98% 

Region  V              31  31  100% 

Region  VI              8  8  100% 

Region  VII           __3  3  ^00% 

Total              385  383  99.6% 

Source:   Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  3 


LICENSING 

For  all  outfitter  and  professional  guide  licenses  granted  by 
the  department,  applicants  must  meet  specific  qualifications.  The 
following  requirements  are  necessary  for  an  outfitter's  or  for  a 
guide's   license: 

Outfitter's    License 

--be  at  least  18  years  of  age  and   physically  capable  and  mentally 
competent; 

--own  or  hold  under  written  lease  or  represent  a  company, 
corporation,  or  partnership  who  owns  or  holds  under  written 
lease  the  equipment  and  facilities  necessary  to  provide  the 
services  advertised,  contracted  for,  or  agreed  upon  between 
the  outfitter  and   his  clients; 

--demonstrate  respect  for  and  compliance  with  the  laws  of  any 
state  or  of  the  United  States  and  all  rules  promulgated  there- 
under as  to  matters  of  fish  and  game,  conservation  of  natural 
resources,    and   preservation  of  the  natural   ecosystem; 

--have   not   been    convicted   or    forfeited   bond  of  $100  or  more  on 
more  than  one  violation  of  the  fish   and   game   laws  or  applicable 
regulations    of   any    state   or    the    United    States    within    the  past 
5  years; 

--have  not,  at  any  time,  practiced  fraud,  deception,  or  material 
misrepresentation  in  procuring  any  previous  outfitter's, 
professional  guide's,  or  conservation  license  from  the  state  of 
Montana; 
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--have  not,  at  any  time,  promulgated  any  false  or  misleading 
advertising   relating  to  the  business  of  outfitting; 

--have  not  been  finally  adjudged  by  a  court  of  law  guilty  of 
any  substantial  breach  of  written  or  oral  contract  with  any 
person  utilizing  the  applicant's  services  as  an  outfitter  or 
professional  guide  during  the  license  year  immediately  preced- 
ing  that  for  which   the  application   is  made; 

--have  not  committed  any  negligent  act  or  misconduct  while 
acting  as  an  outfitter  or  professional  guide  that  caused  a 
danger  or  unreasonable  risk  of  danger  to  person  or  property 
of  any  client  of  such  outfitter  or  professional  guide  during 
the  license  year  immediately  preceding  that  for  which  the 
application   is  made; 

--have  not,  at  any  time,  pleaded  guilty  to  or  been  adjudged  by 
a  court  guilty  of  a  felony,  unless  civil  rights  have  been 
restored  pursuant  to  law.  No  person  may  apply  for  or  hold 
an  outfitter's  license  during  any  period  of  time  in  which  a 
sentence    has    been    deferred    or    suspended    for    a    felony;    and 

--have  substantially  complied  with  all  department  regulations 
and  state  and  federal  laws  concerning  outfitters  and  profes- 
sional guides,  if  the  applicant  has  previously  held  a  license 
as  an  outfitter  or  professional   guide. 

Professional   Guide's   License 

--be  at  least  18  years  of  age  and  physically  capable  and  mentally 
competent; 

--be  endorsed  and  recommended  by  an  outfitter  with  a  valid 
license; 

--have    not    been    convicted    or   forfeited   bond  of  $100  or  more  on 
more  than  one  violation   of  the  fish   and   game   laws  or  applicable 
regulations     of     the     state     of     Montana     or    the     United     States 
within   the  past  5  years; 

--have  not  committed  any  gross  negligent  act  or  misconduct 
while  acting  as  a  guide  that  caused  an  accident  or  injury  to 
person  or  property  of  any  client  of  an  outfitter  during  the 
license  year  immediately  preceding  that  for  which  the  applica- 
tion   is  made; 

--have  not,  at  any  time,  pleaded  guilty  to  or  been  adjudged  by 
a  court  guilty  of  a  felony,  unless  civil  rights  have  been 
restored  pursuant  to  law.  No  person  may  apply  for  or  hold  a 
professional  guide's  license  during  any  period  of  time  in 
which  a  sentence  has  been  deferred  or  suspended  for  a 
felony;    and 
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--a     professional    guide    shall    have    been    issued    a    valid    wildlife 
conservation    license. 


Application    Form  for   Licensure 

Each   applicant  for  an  outfitter's  or   professional   guide's   license 
must    complete    the    department's    application     form    which    includes: 


-the  applicant's  full  name,  residence,  address,  conservation 
license  number,  driver's  license  number,  birth  date,  physical 
description,    and   telephone   number; 

-the  address  of  his  principal  place  of  business  in  the  state  of 
Montana; 

-the  amount  and  kind  of  property  and  equipment  owned  and 
used  in  the  outfitting  business  of  the  applicant,  if  an  out- 
fitter's  license  application   is   involved; 

-the  experience  of  the  applicant,  including  years  of  experience 
as  an  outfitter  or  professional  guide,  knowledge  of  areas  in 
which  he  has  operated  and  intends  to  operate,  and  ability  to 
cope  with   weather  conditions  and  terrain; 

-a  signed  statement  of  the  licensed  outfitter  by  whom  the 
professional  guide  is  to  be  employed  that  the  professional 
guide  is  in  fact  to  be  employed  by  such  outfitter  and  stating 
that  the  outfitter  recommends  the  applicant  for  his  qualifica- 
tions; 

-an  affidavit  by  the  outfitter  to  the  director  that  the  equip- 
ment listed  on  the  application  is  in  fact  owned  or  leased  by 
the  applicant,  is  in  good  operating  condition,  and  is  sufficient 
and  satisfactory  for  the  services  advertised  or  contemplated 
to  be  performed   by   such   applicant; 

•a  statement  of  the  maximum  number  of  guests  to  be  taken  at 
any  one  time; 

•the  written  approval  of  the  appropriate  agency  or  landowner 
on  whose   lands  he  will   establish   hunting  camps;    and 

■applications  for  outfitter's  license  shall  be  in  the  name  of  an 
individual  person  only.  Applications  involving  corporations  or 
partnerships  shall  be  made  by  one  individual  person  who 
qualifies   under  these  provisions. 


The  application   process  is  completed  when  the  district  warden, 
for    the    area    in    which    the   outfitter    will    be   operating,    inspects  the 
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applicant's  equipment,  stock  and  facilities,  signs  the  application 
form,  and  makes  a  recommendation  to  approve  or  deny  licensure. 
Any  outfitters  using  national  forest  lands  must  also  have  the 
application  signed  and  approved  by  the  appropriate  district  ranger. 
Illustration  4  details  the  number  of  licensed  outfitters  and 
professional  guides  in  Montana  as  of  April  30  of  each  year.  It 
should  be  noted  that  professional  guides  experience  a  high  annual 
turnover  rate.  The  majority  of  individuals  receiving  guide  licenses 
perform  as  guides  for  only  one  year.  These  individuals  act  as 
guides  only  in  a  temporary  or  seasonal  capacity  and  do  not  intend 
to  be  guides  on  a  permanent  basis. 

LICENSING  STATISTICS 


Outf 

Ltter  Licenses 

Guide  Licenses 

Year 

New 

Renewed 

Total 

New 

Renewed 

Total 

1980-81 

105 

365 

470 

364 

413 

777 

1979-80 

61 

379 

440 

357 

340 

697 

1978-79 

69 

357 

426 

381 

360 

741 

1977-78 

67 

343 

410 

300 

303 

603 

1976-77 

66 

336 

402 

288 

244 

532 

1975-76 

65 

354 

419 

285 

266 

551 

Source:      Compiled   by   the  Office   of   the   Legislative  Auditor   from 
Department  of  Fish,   Wildlife,    and  Parks'    records. 

Illustration   4 


Renewal     of    licenses     is    done    annually.        Licenses    expire    on 
December  31    of    the    same    year    in    which    they    are    issued    for    both 
outfitter  and  guide   licenses. 
DISCIPLINARY    ACTION 

The    statutory     procedure    for    suspension    or    revocation    of    a 
license    gives    the    council    the    authority    to    review    charges    against 


13 


an  outfitter  and  make  a  recommendation  to  the  department  director 
as  to  the  action  to  be  taken.  Only  the  department  director  nas 
the  authority  to  issue  a  license  suspension,  revocation  or  denial 
after  an   impartial   hearing. 

A  license  may  be  suspended  or  denied  for  a  fixed  period  or  it 
may  be  revoked.  Every  license  or  the  right  to  apply  for  and  hold 
such  a  license  may  be  suspended  or  revoked  upon  any  of  the 
following   grounds: 


1.  having  ceased  to  meet  all  of  the  qualifications  for  holding 
a   license; 

2.  fraud  or  deception    in   procuring   a   license; 

3.  fraudulent,    untruthful,    or  misleading   advertising; 

4.  having    pleaded    guilty    to    or    been    adjudged    by    a    court 
guilty  of  a  felony,    including   a  case   in   which   the  sentence 
is    suspended    or    imposition    of   the    sentence    is    deferred, 
unless    civil    rights    have    been    restored    pursuant    to    law; 

5.  two  convictions  or  bond  forfeitures  of  $100  or  more  as  to 
violations  of  the  fish  and  game  or  outfitting  laws  or 
regulations  of  the  state  of  Montana  or  of  the  United 
States  within   the  past  5  years; 

6.  a  substantial  breach  of  contract  with  any  person  utilizing 
the  services  of  the  license  holder  provided  that  such 
breach  is  established  as  a  matter  of  final  judgment  in  a 
court  of  law; 

7.  the  willful  employment  of  an  unlicensed  professional 
guide  by  an  outfitter;    and 

8.  negligence  or  misconduct  while  acting  as  an  outfitter  or 
professional  guide  that  causes  an  accident  or  injury  to 
person  or  property  of  any  client  of  such  outfitter  or 
professional   guide. 


The    department     has     revoked     three     licenses    and    denied    six 
licenses  since  1971 . 
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Complaints 

The  department  is  charged  with  handling  all  complaints  against 
licensed  outfitters  and  professional  guides  or  persons  practicing 
outfitting  without  a  license.  The  council  reviews  complaints  and 
makes  recommendations  to  the  director  of  the  department  as  to  the 
action  to  be  taken.  In  order  for  a  complaint  to  be  formally  inves- 
tigated, the  charge  must  specifically  deal  with  violations  of  fish 
and  game  laws,  breach  of  contract,  false  advertising,  misrepre- 
senting services  and  equipment,  or  guides  competing  with  clients 
for  game.  The  complaint  must  be  notarized  and  accompanied  by 
any  contracts,  correspondence,  or  other  documents  in  order  to 
support  successful  prosecution.  The  department  pays  for  expenses 
for  witnesses   to  testify  in   hearings  and  court  proceedings. 

In  1981,  the  Legislature  enacted  legislation  addressing  the 
concern  of  the  large  number  of  complaints  issued  against  Montana's 
outfitters.  Chapter  170,  Montana  Session  Laws,  defined  the  scope 
of  liability  for  outfitters  and  guides  and  clarified  the  responsibility 
and  risk  assumed  by  outfitter  clients.  The  new  definition  indicated 
that  some  activities  normally  conducted  by  outfitters  and  guides 
are  inherently  hazardous  to  clients  regardless  of  all  precautions 
that  could  be  taken.  Its  purpose  was  "to  define  those  areas  of 
responsibility  .  .  .  for  which  outfitters  and  guides  are  liable  for 
loss,  damage,  or  injury  and  those  risks  for  which  the  participant 
expressly  assumes  .  .  .  the  risk  of  loss  or  damage."  It  also 
defined  the  duties  of  outfitters,  guides,  and  participants  by  stating 
that  all  must  act  in  a  reasonably  prudent  manner  while  participating 
in  outfitter  services. 
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We  reviewed  complaint  records  from  May  1975  to  April  1981. 
During  these  six  years,  the  department  received  164  complaints. 
Many  of  these  complaints  were  multiple  complaints,  in  which  a 
group  of  clients  wrote  a  single  letter  of  complaint  to  the  depart- 
ment charging  an  outfitter  with  one  or  more  violations.  In  these 
cases,  each  individual  complainant  is  counted  as  a  separate  charge. 
It  should  also  be  noted  that  the  Council  is  not  required  to  review 
all  complaints.  Many  of  the  complaints  are  simply  notifications  to 
the  department  of  client  dissatisfaction  with  particular  outfitters 
and  are  not  intended  to  be  used  in  a  council  review  of  outfitter 
conduct.  Other  complaints  do  not  have  sufficient  evidence  to 
proceed  with  a  formal  investigation.  Thus,  the  council  usually 
reviews  complaints  issued  against  approximately  ten  outfitters  each 
year   involving   about  twenty-five  separate  charges. 

The  following  illustration  shows  the  nature  of  all  complaints, 
their  number  and  final  disposition.  When  "no  action  taken"  is 
indicated,  there  were  three  possible  results:  the  complainant  did 
not  pursue  the  charge;  the  department  or  the  district  warden 
reviewed  the  complaint  and  decided  against  further  action  or 
investigation;  or  the  council  recommended  the  charge  should  not  be 
pursued . 
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SUMMARY  OF  COMPLAINTS 
Fiscal  Year  1975-76  Through  1980-81 


Nature  of  Complaint 


Total 
Number 


How  Resolved 


Misrepresentation 


40*       1  -  Exonerated 

1  -  Civil  action  pending 

1  -  Investigation,  insufficient 

evidence 

2  -  Denial  of  license 
32  -  No  action  taken 


False  Advertising 


38*       1  -  Civil  suit 

1  -  Hearing  in  process 
1  -  Denial  of  license 
4  -  Investigation,  insufficient 
evidence 
24  -  No  action  taken 


Failure  to  Give  Service 


22        1  -  Civil  action  pending 
1  -  Denial  of  license 
1  -  Investigation  -  insufficient 
evidence 
19  -  No  action  taken 


Negligence  or  Misconduct 


21 


1  -  Exonerated 

2  -  Investigation  -  insufficient 

evidence 
18  -  No  action  taken 


Non-compliance  with  Fish 
and  Game  Laws 


12 


2  -  Action  pending 

2  -  Denial  of  license 

1  -  Investigation,  insufficient 

evidence 
7  -  No  action  taken 


Outfitting  Without  a  License 


1  -  Investigation  -  no  charges 

filed 
5  -  No  action  taken 


Convicted  of  Fish  and  Game 
Law  Violation 


1  -  Denial  or  revocation  pending 

1  -  Revocation 

3  -  Denial  of  license 


Lack  of  Federal  Government 
Permit 


1  -  Exonerated 

1  -  Investigation  -  no  charges 

filed 
1  -  Denial  of  license 
1  -  Fine  and  probation 
1  -  No  action  taken 
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(Continued) 


Total 
Number 


Nature  of  Complaint 
Employment  of  Unlicensed  Guide   5 


Unqualified  to  Hold  a  License  3 

Failure  to  Keep  Records  2 

Breach  of  Contract  2 

Equal  Responsibility  Clause  ] 

Fraud  in  Procuring  a  License  1 

Outfitter  Competition  with  1 
Client 


How  Resolved 

2  -  Investigation  -  insufficient 

evidence 
1  -  Denial  or  revocation  pending 
1  -  Hearing  in  process 
1  -  No  action  taken 

1  -  Denial  or  revocation  pending 

2  -  Denial  of  license 

2  -  Hearing  in  process 

2  -  No  action  taken 

1  -  Hearing  in  process 

1  -  Denial  of  license 

1  -  Investigation  -  no  charges 
filed 


Total 


164""      14  -  Investigation:   no  charges 

filed,  insufficient  evidence 

13  -  Evidence  used  to  deny  license 

5  -  Hearing  in  process 

3  -  Exonerated 

3  -  Denial  or  revocation  pending 

2  -  Civil  action  pending 

2  -  Department  action  pending 

1  -  Civil  suit 

1  -  Fine  and  probation 

1  -  Revocation 

109  -  No  action  taken 


"Multiple  complaints  against  an  outfitter 
'"'•'Totals  are  not  equal  because  of  multiple  charges 


Source:   Compiled  by  the  Office  of  the  Legislative  Auditor  from  Department 
of  Fish,  Wildlife,  and  Parks'  records. 

Illustration  5 
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CHAPTER    III 
OTHER    REGULATION 
FEDERAL   AND   STATE    REGULATION 

In  Montana,  the  only  state  agency  with  specific  licensing 
authority  over  outfitters  and  professional  guides  is  the  Montana 
Department  of  Fish,  Wildlife,  and  Parks.  However,  there  are 
federal  and  state  regulations  which  generally  apply  to  outfitter 
behavior  in  the  state. 

The  Department  of  Fish,  Wildlife,  and  Parks  enforces  other 
state  fish  and  game  laws  which  have  considerable  influence  on  the 
outfitting  profession.  Since  outfitters  are  primarily  engaged  in  the 
business  of  guiding  clients  in  the  pursuit  of  fish  and  game  animals, 
they  must  comply  with  the  department's  fish  and  game  laws. 

In  addition,  the  department  has  the  authority  to  restrict  the 
number  of  float/fishing  outfitters  operating  on  particular  rivers. 
At  present,  the  department's  Madison  River  Moratorium  limits  the 
number    of    outfitters    floating    on    certain     sections    of    that    river. 

The  federal  government  exerts  direct  influence  on  outfitters 
in  Montana.  Outfitters  are  required  to  possess  a  Forest  Service 
Special  Permit  while  using  and  camping  on  national  forest  lands. 
The  Forest  Service  designs  outfitter  regulations  specific  to  each 
national  forest  region  of  the  state.  The  Bureau  of  Land  Manage- 
ment (BLM)  also  requires  a  specific  permit  for  outfitter  use  of  BLM 
lands. 
SELF-REGULATION 

Professional  associations  exert  influence  on  the  actions  of  out- 
fitters and   professional   guides.      The  Montana  Outfitters  and   Guides 
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Association  (MOGA)  was  created  in  1975.  As  Montana's  largest 
outfitter  organization,  MOGA  has  consistently  provided  the  strongest 
support  for  the  outfitter  profession  in  Montana.  MOGA  developed 
standards  for  professional  service  and  a  code  of  ethics  for  Montana 
outfitters.  MOGA  is  a  voluntary  association  of  approximately  170 
members  or  35  percent  of  the  total  licensed  outfitters  in  Montana. 
The  association's  primary  function  is  to  aid  the  outfitter  industry 
by  acting  as  a  mediator  with  the  federal  government  for  use  of 
Forest  Service  and  BLM  lands  and  by  corresponding  with  state  and 
national    legislators    on    resource    use    in   areas   utilized   by  outfitters. 

Two  other  organizations  have  influence  on  professional  out- 
fitting in  Montana.  The  Floating  and  Fishing  Outfitters  Association 
of  Montana  (FFOAM)  was  created  in  1981  and  is  made  up  only  of 
representatives  from  Montana's  floating  and  fishing  outfitters.  The 
group  was  created  by  float/fishing  outfitters  of  Montana  to  provide 
better  representation  for  the  float/fishing  segment  of  the  outfitter 
industry.  FFOAM  has  approximately  50  members.  The  Professional 
Wilderness  Outfitters  Association  (PWOA)  is  a  small  group  of  outfitters 
operating  specifically  in  the  Bob  Marshall  Wilderness.  It  acts 
primarily  as  a  social  group  but  also  becomes  involved  in  issues 
pertaining  to  the  preservation  or  exploitation  of  the  Bob  Marshall, 
especially  through  correspondence  to  legislators  and  Forest  Service 
personnel . 
OTHER   STATE    REGULATION 

In  a  review  of  the  six  intermountain  states  of  Wyoming,  Utah, 
Colorado,  Idaho,  Oregon,  and  Washington,  we  found  variation  in 
regulation   of  the  outfitting   profession.      All    six   states   license 
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outfitters.       Three    states    have   no   outfitter   or   guide   board.      Four 
states     make     a    distinction    between    outfitter    and    guide    licenses. 
The  following  table  compares  various  facets  of  Montana's   regulations 
to     those     of     other     intermountain     states     licensing    outfitters    and 
guides. 


REGULATIONS  OF  OTHER  STATES  COMPARED  TO  MONTANA'S 


Entity 
Licensing  Entity 

Board  Size 


Housed  Within 
What  Agency 


Board  Makeup 


Examination 

Public  Membership 
Renewal 


Six  Intermountain  States 

1  Board 

5  Department  of  Fish  and 
Game 

3  No  board  members  - 
administered  by 
department 

2  Boards  5-9  members 
1  Board  10  members 

1  Independent 

5  Department  of  Fish 

and  Game 

1  Board  -  outfitters  only 
1  Board  -  majority  of 

board  outfitters 
1  Board  -  no  outfitters 

department  representa- 

t  i  ves 

3  Written 

1  Oral 

2  None 

1  Board  -  public  members 

6  States  -  annual 


Montana 


Department  of  Fish, 
Wildlife,  and  Parks, 

7  members 
(Advisory  Council) 


Department  of  Fish, 
Wildlife,  and  Parks 


Outfitters  only 


Written 


No 
Annual 


Source:   Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  6 
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CHAPTER  IV 
AREAS  FOR  LEGISLATIVE  CONSIDERATION 
The  design  and  effectiveness  of  certain  aspects  of  the  regula- 
tory process  may  warrant  legislative  consideration.  The  intent  of 
the  following  sections  is  to  briefly  discuss  these  aspects  as  they 
apply  to  the  Montana  Outfitters  Council.  The  areas  of  considera- 
tion are: 

1  .        Professional   Guide  Qualifications 

2.  Contracts/Disclosure   Forms 

3.  Professional   Standards 

4.  Council   Member  Compensation 

5.  Council   Membership 

In  addition  to  the  above  considerations,  we  noted  two  issues  of 
particular  concern  which  have  already  been  addressed  by  the 
council:  rogue  (unlicensed)  outfitters  and  the  outfitter  license 
examination.  The  council,  in  performing  its  advisory  function, 
identified  these  problem  areas  and  informed  the  department  of  the 
need  to  review  the  issues.  The  council  recommended  action  to 
reduce  rogue  outfitting,  to  coordinate  enforcement  of  the  outfitter 
law  and  to  institute  changes   in   the  examination. 

The  department  responded  to  the  rogue  outfitter  problem  by 
participating  in  a  Cooperative  Task  Force  on  Illegal  Outfitting 
which  issued  recommendations  lo  alleviate  the  problem  of  illegal 
outfitters  in  Montana.  Implementation  of  the  recommendations  has 
taken  the  form  of  legislation  and  more  efficient  enforcement  of  the 
law. 
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The    department    addressed    the    outfitter    examination    concern 
by    revising    the  examination   with   the  help  of  representatives  of  the 
outfitting   industry. 
PROFESSIONAL   GUIDE   QUALIFICATIONS 

Present  professional  guide  qualification  requirements  (87-4-123, 
MCA)  provide  little  means  of  assuring  the  public  that  guides  can 
perform  their  duties  professionally  and  protect  the  public  welfare. 
Although  professional  guides  perform  similar  duties  to  outfitters, 
no  qualifying  procedure  is  required  for  applicants  to  demonstrate 
proficiency. 

The  outfitter  provides  clients  with  the  services  of  establishing 
camps,  handling  stock,  vehicles  and  floating  craft,  cooking,  locating 
and  pursuing  fish  and  game,  and  field  preparation  of  game  animals. 
All  of  these  duties  are  also  performed  by  guides  during  outfitted 
trips.  Several  of  these  duties  require  experience  or  knowledge  to 
protect  clients  against  unreasonable  risk.  In  many  instances,  the 
licensed  outfitter  does  not  accompany  clients  in  the  field  and  relies 
completely  on    the  guide  for  service  and   expertise. 

During  our  review  we  noted  that  complaints  against  outfitters 
had  often  arisen  from  client  dissatisfaction  with  guide  service. 
Approximately  30  complaints  resulted  from  clients  charging  that 
guides  were  not  sufficiently  experienced  or  did  not  possess  the 
expertise  to  give  clients  a  quality  experience. 

Many  of  Montana's  guides  are  hired  by  outfitters  on  a  seasonal 
basis  and  leave  the  profession  after  one  year.  Approximately  300 
to  350  new  guides  (about  40  percent  of  all  guides)  are  being  hired 
annually.       This,     in    itself,     indicates    that    a    significant    number   of 
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clients  are  receiving  service  from  guides  who  have  little  or  no 
experience  in  the  outfitting  profession.  Members  of  the  council 
and  the  Montana  Outfitters  and  Guides  Association  stated  that 
there  is  already  a  problem  of  obtaining  enough  guides  and  that 
requiring  guides  to  participate  in  qualifying  procedures  to  prove 
competency  will    further   reduce  their  number  and   availability. 

In  order  to  better  protect  the  public  welfare,  the  state  deter- 
mined it  was  necessary  to  regulate  outfitters.  Since  professional 
guides  perform  similar  duties  and  use  the  same  equipment  as 
outfitters,  consideration  might  be  given  to  requiring  professional 
guides  to  complete  some  form  of  qualifying  procedure  which  demon- 
strates the  knowledge  specific  to  their  area  of  work.  If  it  is 
necessary  to  examine  and  license  outfitters,  then  professional 
guides  should  be  subjected  to  some  determination  of  qualifications 
to  ensure  they  are  knowledgeable  and  competent. 
CONTRACTS/DISCLOSURE    FORMS 

Although  the  department  has  rules  on  outfitter  conduct  and 
has  developed  an  outfitter  services  agreement,  there  is  no  provision 
requiring  an  outfitter  to  use  a  service  contract  or  price  disclosure 
form.  In  a  review  of  the  council  complaint  files  we  compiled  a  list 
of  the  types  and  numbers  of  complaints  filed  by  clients  (see  Illustra- 
tion 5).  These  complaints  indicate  that  there  is  a  significant 
amount  of  misunderstanding  between  the  outfitters  and  their  clients 
on   the  types  of  service  outfitters  are   required   to  provide. 

A  state-wide  requirement  for  Ihe  use  of  contracts  or  dis- 
closure forms  by  all  licensees  could  help  increase  public  awareness 
and     protection     and    reduce    the    number    of    complaints    the    council 
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must  review.  Specifically,  complaints  concerning  misrepresentation 
of  services,  false  advertising,  and  failure  to  give  service  could  be 
substantially  reduced.  The  use  of  contracts  or  disclosure  forms 
could  also  help  define  for  the  client  the  scope  of  outfitter  and 
guide  liability  and  the  responsibility  and  risk  borne  by  the  outfitter's 
client.  As  part  of  a  contract  or  disclosure  form,  the  council  could 
include  the  following  general  guidelines  which  indicate  the  services 
to  be  performed   by   the  outfitter: 

--Starting  and  completion  dates  of  the  outfitted  trip; 

--Price  for  the  entire  trip; 

--Method  and  time  of  payment; 

--Method  of  hunting  and/or  fishing; 

--Number  of  guides  to  be  used   for  the  entire  trip; 

--Camps  to  be  used; 

--Area  to  be  hunted  and/or  fished;   and 

--Food,     lodging,     equipment,     and     stock    provided    during    the 
outfitted   trip. 

Preparation  of  a  general  contract  form  equitable  to  all  licensed 
outfitters  could  be  accomplished  through  the  combined  efforts  of 
the  department,  the  council,  and  members  of  the  outfitting  industry. 
The  requirements  for  use  of  a  contract  could  be  included  in  the 
established  rules  of  the  department  within  the  Administrative  Rules 
of  Montana. 
PROFESSIONAL   STANDARDS 

Current  statutes,  section  87-4-162(2),  MCA,  states  that 
outfitters  shall  "comply  with  all  standards  adopted  by  rule  by  the 
Department   of    Fish,    Wildlife,    and   Parks."      At   present,    there   is   no 
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definition  of  those  standards  and  the  department  has  not  developed 
professional  standards  as  they  apply  specifically  to  outfitter  conduct. 
The  types  of  complaints  most  frequently  issued  against  outfitters 
arise  from  misrepresentation  of  outfitters  services  or  false  advertis- 
ing (see  page  17).  Although  section  87-4-121(5),  MCA,  states 
that  "an  outfitter  may  not  willfully  misrepresent  his  .  .  .  ser- 
vices .  .  .,"  there  is  no  explanation  of  what  constitutes  misrepre- 
sentation. The  council  has  developed  informal  guidelines  regarding 
the  advertising  of  outfitter  services  but  these  guidelines  have  not 
been   incorporated   in   the  department's  administrative  rules. 

Established  standards  could  provide  an  explanation  of  misrepre- 
sentation by  defining  the  outfitter's  relationship  to  his  client  and 
defining  both  client  and  outfitter  responsibility.  It  could  also 
contain  guidelines  for  outfitter  advertising  to  assure  compliance 
with  regulations  established  by  the  Montana  Fair  Practices  Act  and 
the  outfitter  law.  A  set  of  standards  could  be  used  to  evaluate 
outfitter  conduct  or  competence  and  provide  concrete  grounds  for 
disciplinary  action  against  licensees. 
COUNCIL   MEMBER    COMPENSATION 

Council  members  receive  no  compensation  or  travel  allowance 
for  their  participation  in  council  business.  The  members  must  pay 
all  of  the  expenses  they  incur  while  traveling  to  and  from  and 
attending  council  meetings.  As  provided  by  law,  members  of  other 
advisory  boards  in  Montana  receive  per  diem,  normally  $25  per 
day,  and  actual  travel  expenses  while  performing  board  duties.  A 
bill    requiring    uniform    compensation   for  most   regulatory   boards  was 
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passed  by  the  1981  Legislature.  To  be  consistent  the  members  of 
the  Montana  Outfitters  Council  could  also  be  compensated  in  this 
manner. 

COUNCIL   MEMBERSHIP 
Council   Appointments 

The  council  has  been  operating  from  March  15,  1980  to  the 
present  with  only  six  members.  There  is  still  a  vacancy  for  the 
Region  VI  member  on  the  council.  Outfitter  law  requires  that  the 
council  consist  of  seven  members  representing  each  of  the  state's 
fish  and  game  administrative  districts.  The  present  member  appoint- 
ment procedure  prevents  the  council  from  operating  with  full 
membership. 

The  council's  member  appointment  procedure  is  unique  among 
Montana's  boards.  The  Governor  or  department  director  does  not 
appoint  the  members.  Montana  law  requires  that  members  be 
elected  to  the  council  from  each  of  the  state's  seven  fish  and  game 
administrative  districts  by  the  licensed  outfitters  residing  in  those 
districts.  In  addition,  no  provision  in  the  law  exists  whereby 
vacancies  on  the  council  may  be  filled  by  means  other  than  through 
district  elections. 

The  present  appointment  procedure  using  only  district  elections 
to  select  council  members  may  reduce  the  effectiveness  of  council 
regulation  of  the  industry.  Without  a  procedure  to  fill  membership 
vacancies,  the  council  loses  the  benefit  of  regulatory  influence  on 
the  profession  by  the  full  complement  of  members.  Consideration 
should  be  given  to  supplement  the  present  election  procedure  by 
allowing  vacancies  to  be  filled  through  appointments  made  by  the 
Governor  or  director  of  the  department. 
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Public  Membership 

At  present,  there  is  no  public  member.  Council  members 
have  indicated  that  they  have  no  objection  to  the  appointment  of  a 
public  member  provided  that  the  member  is  designated  a  sportsman- 
at-large  and  has  familiarity  with  the  outfitting  industry.  Also,  the 
Legislative  Audit  Committee  has  recommended  that  at  least  one 
public  member  be  appointed  to  all  regulatory  boards.  Outfitter  law 
requires  all  council  members  to  be  elected  by  licensed  outfitters 
residing  in  the  state's  seven  fish  and  game  administrative  districts. 
Public  member  appointments  would  have  to  be  made  by  the  Governor 
or  by  the  director  of  the  department. 
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